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PROPOSED 

STANDING ORDERS DISCUSSED. 



On the 4th of June, after a fortnight's notice, it is 
intended by a single vote of a single branch of the 
Legislature, to alter the whole system according to 
which the public enterprise of this country has been 
of late years authorised by Parliament. I am con- 
vinced that the Standing Orders intended to be 
moved on that day in the House of Lords will 
place insuperable impediments in the way of public 
works in this country; and as these matters come 
within my own observation, and are of great national 
import, I feel myself justified in discussing them. The 
scheme is this — that no Public Work which depends 
upon the contribution of private capital, whether that 
Public Work be a Railway, a Dock, a Pier, Water- 
works, or a Road, shall even be considered by the 
Legislature imless two-thirds of the capital required 
for the execution of the work have been already sub- 
scribed for by not fewer than twenty persons, who 
shall have pledged themselves absolutely to con- 
tribute two-thirds of all the capital required ; shall 
have deposited one-eighth of the amoimt of their 
subscription ; and who, no mattet what emergency 
change of circxunstances may produce, shall be pro- 
hibited from transferring, and even from agreeing to 
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transfer, any share subscribed by them) until three- 
fifths at least of that share have been paid up. Beside 
these restrictions, the deposited capital is to be im- 
pounded, and is not to be applied to tl^e sole purpose 
for which it was intended, namely, the construction 
of the work, until one-half of the work is accom- 
plished. 

Anyone at all experienced in private legislation 
must know that I do not exaggerate when I say that 
the process which the House of Lords are asked to 
prescribe, renders the execution of works requiring 
the authority of Parliament absolutely impossible. 

Let us first of all consider whether there is any 
class of persons who may be expected to subscribe to 
these contracts. What is vaguely called the public, 
that is to say, persons who have some surplus fortune 
which they desire to invest safely and profitably, will 
of course not seek an investment shackled by such 
restrictions as I have described; for although it is 
permitted that upon the sum deposited and upon the 
calls made on the shares, interest at the rate of four 
per cent, shall be deducted from the amount of the 
calls, that interest is no compensation for the risks 
inherent in every undertaking ; and for the prohibi- 
tion from parting with the property, until that pro- 
perty shall have accumulated to a certain amount. 
Landowners, it is found by experience, are very 
rarely shareholders to any great extent in new under- 
takings, although they often agree that they will take 
the value of their land in shares ; merchants of course 
find more profitable investments for their capital ; and 
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what are called capitalists, — persons who deal in 
money, — will never tie up their capital in the way 
proposed. 

And, indeed, we have experience to guide ns in 
this matter. During many years Subscription Con- 
tracts were necessary preliminary conditions for the 
introduction of what are technically called Second 
Class Bills. But these contracts were soon found to 
be nugatory, because the form of investment and the 
nature of the liability had no such compensating ad- 
vantages as to attract the subscriptions of persons of 
substance. Hence they were signed by persons whose 
competence to pay the amounts subscribed by them 
was at least doubtful. An inquiry into the pecuniary 
means of each subscriber was intolerable. And so the 
whole system of Subscription Contracts was aban- 
doned, and Parliament chose, and as I think wisely 
chose, instead of the security supposed to have been 
afforded by a Subscription Contract, to have a Deposit 
of Money, which should be forfeited in case the work 
authorised by the Act were not in doe time accom- 
plished ; although, on the other hand, had the old 
system been maintained in respect of the new Com- 
panies many of them would never have troubled Par- 
liament. I know of nothing in the year 1866 whicji 
should induce men to incur liabilities in which here- 
tofore it was found that they would not involve 
themselves. And therefore I assert, with intimate 
knowledge of the subject, that a valid Subscripdon 
Contract, signed by twenty persons, is a coikditioa 
which will never Y^ fulfilled. 
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There is a class of Subscription Contract which I 
think might have its advantages, and which might be 
executed. I mean a contract on the part of those 
to whom alone we must now look for the extension 
of our great Public Works, and especially of our 
Eailway system — those, I mean, whose profession it 
is to execute these great works, and whose past 
experience and reputation afford the highest attain- 
able probability that they will complete whatever 
they undertake. But the condition that a Subscrip- 
tion Deed shall be signed by twenty persons renders 
a real effectual Deed impossible. A Contractor 
might perhaps execute such a Deed ; but it is 
upon his name and upon the notoriety of his wealth 
and energy, that the value of the contract would 
alone depend. The signatures of the other nineteen 
persons, or of the greater part of the other nine- 
teen persons, would be a mere encumbrance. 

Deeming it, as I do, impossible that the contract 
itself can be obtained, it is scarcely worth while to 
discuss how far it is wise to impound the money 
subscribed for a work, instead of permitting that 
money to be applied to the execution of the work ; 
nor will I discuss the wisdom of paying four per cent, 
out of capital ; nor above all, the startling suggestion, 
that men who have paid upon their shares, perhaps 
£5000 out of a Subscription of £10,000, shall not be 
permitted to part with their shares. 

And, after all, what is the case made out for sub- 
jecting Railway enterprise, and Docks, and Water- 



»«*»'-^*«-n.oc-«.« 




( 7 ) 

works to these obstructions ? So far as I can under- 
stand the motive, it is ta be found in the present 
state of pecuniary embarrassment in which a certain 
class of speculation is involved. 

One other motive has been hinted at rather than 
asserted : namely, that it may be well to check the 
construction of Railways for a while. As I have 
nothing in common with those who hold such an 
opinion, it is in vain for me to discuss that question 
with them. I assmne that the Public Works for 
which Acts are sought necessarily confer great 
benefits on society. To confine myself to Railways 
alone, it seems a mere truism to say that they increase 
the wealth and the comfort of every district which 
they traverse, and that to be deprived of them is to 
lose one of the elements of modern civilization. 
Hence it is that all foreign governments, by subsidies, 
by peculiar facilities, and by other means, aid and 
encourage the spread of Railways throughout their 
dominions. In this country alone an ancient habit 
of talking of these enterprises, if not with aversion, yet 
with something of slight, still prevails ; and those who 
devote their talents and their wealth to the construc- 
tion of these great works are often alluded to with 
disparagement. 

But let me assume that all persons desire the ex- 
tension of an easy means of communication: the 
landowner to improve the value of his property ; 
the merchant and the manufacturer for the convey- 
ance of their commodities; and all men for the 
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purpose of social intercourse or liealth or amuse- 
ment* In favour of Docks, of Waterworks, of recla- 
mationB from the eea^ nothing need be said; for 
against them there is no lingering prejudice. The 

question then is, not how these tMngs shall be 
impeded J but how the wholesome growth of them 
may be encouraged. 

There are two sources, and two sources only, by 
which the want of a Railway can be supplied. The 
first is by existing Companies. But we know 
that it is an established principle in these great 
CorporationSj admittiag of few exceptions, that the 
construction of a branch Railway or an extension 
of their system is always to be avoided. Undoubtedly 
no town of moderate size, and no district which is not 
thickly peopled, can count upon the aid of an existing 
Railway Company for the making of a branch 
Railway. 



Thus the making of Railways has become a sepa- 
rate branch of industry, and men possessed of large 
capital, and who inspire the confidence of larger 
capitalists still, undertake the task of making Rail- 
ways. They commit errors like merchants, agricul- 
turists, manufacturers, or any other class of speculators. 
Sometimes the plethora of money induces them to 
contract for works of doubtful profit. Sometimes the 
capital which they have counted upon as sufficient 
for the work is proved to be inadequate. In short., 
they share the fallibility of the rest of our race. But, 
upon the whole, theii' trade is a profitable one— pro- 
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Stable to themselves and vastly profitable to the 
country — ^and it would be very diflBcult to point out 
one single line executed by Contractors as a specu- 
lation of their own, which has not added to the 
wealth of the district which it traverses, and been 
ultimately profitable to those who have invested 
in it. 

It is, too, a fact of great importance, and easy to 
establish, that " Contractors' Lines, " when authorised 
by Parliament, have with rare exceptions been made ; 
and let the pecuniary result to the Contractor, or to 
those who find capital for him, be what it may, the 
neighbourhood has the benefit of the Railway, and' ;; 

the permanent wealth of the nation is enriched. 1 



The aversion of existing Companies to what are 
called " Contractors' Lines" is not unnatural, but, I 
believe, has proved itself to be usually short-sighted. 
Frequently those things which they have at the 
beginning most strenuously opposed, have turned 
out to be useful feeders to their own main lines; and 
perhaps a test of the advantage derived from the 
present system of making Railways is that, upon the 
whole, they have afforded a fairly profitable return 
for the money invested. 

It has been said that the return for the capital 
expended upon the construction of a Railway must 
ultimately depend upon the pecuniary returns derived 
specifically from that Railway. This is in the main 
true; but it is not the whole truth, because large 
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profita may accrue to the lines to widcli tlie Railway in 

question is Bubsidiary, from the traffic brongbt by that 
subsidiary Railway ; and, therefore, though a particular 
branch may be earning only its three or four per cent., 
it may be bringing on the main line traffic which 
will raise to a fer higher rate of interest the 
profits derived from the particular undertakiDg by 
the Company in whose bands it is vested. At all 
event^j none can be better judges of the profitable- 
ness of such undertakinge than those who have made 
it their occupation to invest their money and industry 
in the construction of them ; and it seems to ma no 
more reasonable to put legislative checks upon this 
^kind of enterprise^ than it would be to cheek, as in 
fonner days the Legislature did control, the specula- 
tions of merchants and manufacturers, from the ex- 
ploded notion that the State could better judge of the 
interests of iQdividuals than those individuals them- 
selves. 



But even granting that the present system of 
legislation is productive of evil, it cannot be denied 
that the ancient system^ to which it ia intended by 
these Standitig Orders to revert, was a source of 
far greater mischief. The pecuniary disasters which 
have recently occun^ed ai^e nothing in comparison 
with those which the old system of Subscription Con- 
tracts, if not produced^ at least was coincident with, 
in the year 1845. Eash speculation cannot be pre- 
vented by any legislative enactments ; and if by these 
new Standing Orders men are prevented irom invest- 
ing their inuney in the construction of great public 
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works ill this country, they will carry their capital 
abroadj and invest it tJiere more profitably, though 
perhaps less securely. 



Nor do I see what need there is of any change in 
the present system. Parliament has absolute control 
over all the enterprises which it is proposed by 
these Standing Orders to arrest- Committees of both 
Houses not only have the means of investigating, 
but do, in fact, investigate^ all the circumstances of 
each particular case* They are aided usually by the 
jealousy of rival companies, and even if they have 
not that aid, they can themselves inquire what the 
pecuniary condition of the Petitioners for a Bill may ' 
be. But, in fact, Committees in both Houses seem 
to have come to the decision that it is unwise in 
them to put any impediment in the way of enter- 
prise. They seem to have discovered by experience 
that few imdertakings are authorised which are not 
to a great extent^ and usually fully, accomplished ; 
and I could cite instances in the last and in the 
present Session of Pso^liament of Bills for new works 
having been passed deliberately by Committees where 
the financial affairs of the Companies were, to say 
the least, embarrassed and 4oubtful. 

It so happens that these speculations have been 
carried too far ; that, borrowing from our neighbours 
a peculiar method of raising money by Credit Com- 
panies, money has been advanced upon terras ap- 
parently of vast profit, but, in fact, at a risk commen- 
surate with the profit, and oftentimes therefore has 
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been lost. But these things find their own level 
without the paternal interposition of the State. Over 
speculation produces disaster ; and disaster cures the 
speculation ; until again wealth shall have largely 
accumulated ; and men, finding secure channels into 
which to pour their accmnulations deficient, resort 
to those where greater risk seems to hold out un- 
usual profit. 

But it is said that Railways (for I will confine 
myself to them) cost more in consequence of the 
present system. I believe that if we investigate 
the matter we shall find that to be a misuse of 
terms. The work itself does not cost more — ^what- 
soever the pecuniary condition of the Contractor, 
or of those who advance him funds may be — the 
embankment or the cutting is made for precisely 
the same price as if the capital were already sub- 
scribed ; and when one hears of the capital being 
raised with a condition tiiat every £100 of nominal 
capital shall represent only £27 of hard money, the 
man who takes a £100 share, and gives for it 
£27, knows perfectly well that all that he has is 
£27 worth, let him call it by what name he will. 
If the undertaking is ultimately productive he is 
compensated for the risk of his income, and the 
delay in the paying of that income, by a larger 
revenue. 

Nor is it to my mind any objection to the Under- 
takings which the new Standing Orders are intended 
to prevent, that they are often suggested by an 
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Engineer or Solicitor, and, as it is said (though 
I believe not very accurately^, a Parliamentary 
Agent. For myself, and for those of my profes- 
sional brethren with whom I am most in the habit 
of intercourse, I can say that we have no voice what- 
ever in the devising of Railway or other schemes. 
Our function is confined absolutely to the conducting 
within the walls of Parliament of the business con- 
fided to us by the Solicitors who retain our services. 
We in no wise speculate in carrying Bills through 
Parliament, or in the subject matter of those Bills. 
There may be Parliamentary Agents who do involve 
themselves in these speculations, but they are a 
minority, and having regard to the aggregate amount 
of business done by them, a small minority. 

One other consideration occurs to me. Is the pre- 
venting (as I assert), impeding (as all must admit) the 
undertaking of PubHc Works so light a matter that 
the House of Commons is not even to be consulted 
about it ? To deal with great public interests sum- 
marily by a Standing Order of one House of Parlia- 
ment is a dangerous process ; and the more dangerous 
because it afibrds a precedent of large application. 
The province of the Standing Orders seems to me to 
be the regulation of the internal proceedings of each 
House ; and if they go beyond that province, and 
prescribe a rule of procedure necessarily affecting the 
legislation of both Houeips, I cannot help thinking 
that both Houses ought to concur in them, and that, 
beside the objection of principle, technical diflSculties 
will arise from separate action. 
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For instance, it is, if not an essential, certainly an 
important ingredient, in the new scheme that in- 
terest shall be paid on calls. But a Standing Order 
of the House of Commons requires that any such 
payment shall be expressly prohibited in every Bill, 
as it is prohibited by the General Laws. 
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APPENDIX 



PROPOSED STANDING ORDERS. 



That in the case of every Bill of the Second Class for 
creating a Company to construct any Work, or for enabling 
a Company already created to construct any Work, when 
such Company shall not have regularly paid during the Two 
preceding years Dividends on their Ordinary Share Capital, 
or when the Share Capital . required for the proposed Work 
shall equal or exceed their existing Share Capital (and if the 
Company shall have more than One Second Class Bill before 
Parliament the Capital proposed to be created by all such " 

Bills shall be reckoned together for the Purposes of this Pro- 
vision), a Subscription Contract be entered into by Twenty 
Subscribers at least for Two Thirds of the Share Capital pro- 
posed by the Bill, whereby every Subscriber shall bind him- 
self, his Heirs, Executors, and Administrators, to accept and * 
pay the Calls on a specified Number of Shares in the Under- 
taking, and every Subscriber shall pay, as a Deposit thereon. 
One Eighth of the Amount of each such Share. 

That every Subscription Contract be by Deed, and contain "W 

the following Particulars : — 

1. The Names, Description, and Residence of every 

Subscriber, , i 

2. The Amount of each Share, which shall not be less »1< 
than Ten Pounds. 

3. The Number of Shares taken by each Subscriber, 
and the Sum paid up in respect thereof. 

4. The total Number and Amount of Shares subscribed 
for, and the total Amount paid up in respect thereof. 
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That the aggregate of the sums paid aforesaid shaXL^ pre- 
viously to the Fifteenth Day of January, be deposited with 
the Court of Chancery in England if the Work is intended 
to be done in England, or with the Court of Chancery in 
England, or the Court of Exchequer in Scotland if such 
Work is intended to be done in Scotland, and with the Court 
of Chancery in Ireland if the Work is intended to be done in 
Ireland ; and the Persons in whose Names any such Deposit 
is made must be Subscribers to the Undertaking under the 
Subscription Contract, and their Names must appear as such 
in the Bill. 

That in every Bill, in respect of which a Subscription 
Contract is required as aforesaid, the following Clauses be 
inserted : — 

1. A Clause providing that no Transfer or Agreement 
for the Transfer of any share or Portion of a Share so 
subscribed for shall have any Validity or Effect unless at 
the Time of such Transfer or Agreement Three Fifths 
at least of the Amount of such Share is paid up in 
answer to Calls made thereon, including the Amount 
paid as a Deposit. 

2. A Clause authorising the Payment out of Capital of 
Interest not exceeding Four per Cent, on the Deposit 
Money and on all Calls made on the Shares so sub- 
scribed for until they become transferable ; such Interest 
to commence on the Deposit from the Fifteenth Day of 
January and on the Calls when the same are paid. 
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